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United States Court of Appeals for the 

District of Columbia 


No. 6628. | 

j 

Hartford Accident and Indemnity Company, a Corpora¬ 
tion, Appellant, 


Robert J. Hoage, Deputy Commissioner, and Gus 

Malouhos. 


Supreme Court of the District of Columbia. 

| 

Equity. i 

« 

No. 59743. S 

i 

! 

Hartford Accident and Indemnity Company, 

a Corporation, i 


Robert J. Hoage, Deputy Commissioner, and Gus 

Malouhos. 


United States of America, 

District of Columbia , ss: 


Be it remembered, That in the Supreme Court of the 
District of Columbia, at the City of Washington, in said 
District, at the times hereinafter mentioned, the following 
papers were filed and proceedings had, in the abj)ve-en- 
titled cause, to-wit: 
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1 Bill of Complaint for Injunction. 

Filed October 15, 1935. 

In the Supreme Court of the District of Columbia. 

Equity. 

No. 59743. 

Hartford Accident and Indemnity Company, 

a Corporation, 

vs. 

Robert J. Hoage, Deputy Commissioner, and Gus 

Malouhos. 

The Bill of Complaint of Hartford Accident and In¬ 
demnity Company, a corporation, respectfully represents to 
the Court as follows: 

1. That it is a corporation engaged in the writing and 
placing of casualty insurance, and that having first duly 
qualified as required by law is now engaged in the said 
business in the District of Columbia, and brings this suit 
in its own behalf as a party in interest under Section 21 
(b) of the Act of Congress approved March 4th, 1927, and 
as amended May 17, 1928, which said Act is commonly 
known as the District of Columbia Workmen’s Compensa¬ 
tion Law, and which became effective in the District of Co¬ 
lumbia, July 1, 1928, and which Act is still in force and 
effect in the said District of Columbia. 

2. That the defendant, Robert J. Hoage, is a citizen of 
the United States and, so far as the plaintiff is advised and 
believes, it avers him to be a resident of the District of 
Columbia, and is sued as Deputy Commissioner of the 
United States Employees’ Compensation Commission in 
charge of all matters and things having to deal with the 

aforesaid law in the said District of Columbia; the 

2 defendant Gus Malouhos is a citizen of the United 

States and a resident of the District of Columbia 

and is sued in his own behalf and as claimant on a certain 
claim for compensation insurance filed with the said defend- 
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i 

ant Robert J. Hoage, on, to wit, the 29th day of July, 1935, 
all of which more fully hereinafter appears. 

3. That the plaintiff, Hartford Accident and Indemnity 
Company, a corporation, through its duly authorize^ agents 
and officers, executed and delivered its policy of insurance 
to George Calomirs, trading as George’s Lunch* whose 
principal office address is 1290 5th Street, Northeast, in the 
City of Washington, District of Columbia, wherebyj and by 
reason of which it undertook to, and did, insure j George 
Calomirs, trading as George’s Lunch, as an employer, in 
accordance with the requirements of the District of Colum¬ 
bia Workmen’s Compensation Law aforesaid. 

4. That on, to wit, July 4, 1935, the defendant Gus 

Malouhos was employed by George Calomirs, tracing as 
George’s Lunch, as a cook or chef in the kitchen of the 
lunchroom, when a person, who was not known iby Gus 
Malouhos, nor employed or known by the employer,:George 
Calomirs, trading as George’s Lunch, struck another em¬ 
ployee with a knife and then turned on Gus Malouhos and 
drove a pen-knife in his forehead in such a position that 
he subsequently lost the sight of his eye, for which he filed 
his claim, it appearing by the transcript of the testimony, 
appended to this Bill of Complaint and made a part; hereof, 
that the said Gus Malouhos was found to be capable of 
returning to full duty on the 5th day of August, 1935, and 
the defendant Robert J. Hoage, Deputy Commissibner, so 
found. | 

5. The plaintiff controverted the claim of Gus Malouhos 

on the ground that the said injury so sustained by 
3 Gus Malouhos did not arise out of and in thej course 
of the business of the employer, and that, therefore, 
he was not within the purview of the District of Columbia 
Workmen’s Compensation Act, and which said cause came 
on for hearing before the Deputy Commissioner,! Robert 
J. Hoage, on the 24th day of September, 1935, ai^d that 
thereafter, on, to wit, September 30, 1935, the defendant 
Robert J. Hoage, Deputy Commissioner, filed his Findings 
of Fact, a copy of which said Findings of Fact and'Award 
is attached to this Bill of Complaint, noted “Plaintiff’s Ex¬ 
hibit No. 1”, and made a part of this Bill, by whibh said 
finding the defendant Robert J. Hoage, Deputy Commis¬ 
sioner, found that the claimant suffered temporary total dis- 
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ability from July 5, 1935, to and including August 5, 1935, 
and as a further result of the said injury the claimant 
suffered permanent partial disability equivalent to 100 per 
cent of the loss of vision of the right eye, for which he was 
entitled to compensation for 140 weeks, or a total award 
of Three Thousand One Hundred Ninety-Seven Dollars and 
Ninety-Two Cents ($3,197.92), payable every two weeks at 
the rate of Twenty-Two Dollars and Twelve Cents ($22.12) 
per week until the full amount of compensation has been 
paid, and to furnish such necessary medical, surgical and 
hospital care and treatment as the nature of the injury and 
the process of recovery may require. 

6. Plaintiff avers that the finding of the defendant Robert 
J. Hoage, Deputy Commissioner, that the defendant Gus 
Malouhos sustained a compensable injury while in the em¬ 
ploy of George Calomirs, trading as George’s Lunch, on, 
to wit, July 4, 1935, and that this injury arose out of and 

in the course of the employment of the said Gus 
4 Malouhos, is not borne out by the evidence taken 

before the Deputy Commissioner and upon which he 
based his Findings of Fact and made an award granting 
compensation to the defendant Gus Malouhos, and is not 
substantiated by the evidence contained in the transcript, 
and that for this reason the award of the said defendant 
Robert J. Hoage, Deputy Commissioner, as aforesaid, was 
not consistent with, pursuant to, nor under the authority 
of the aforesaid Act of Congress, or otherwise in accord¬ 
ance with law, and that the said Robert J. Hoage had no 
evidence upon which he might properly make his said Find¬ 
ings of Fact and Award, a transcript of the testimony taken 
at the hearing being filed with this Bill of Complaint, and 
it is asked that the said transcript of the testimony so 
taken be read as a part of this Bill of Complaint. 

7. Plaintiff avers that it would be required to immedi¬ 
ately make the payments in accordance with the award of 
the defendant Robert J. Hoage, Deputy Commissioner, as 
aforesaid, and that, in the event of the change of the award 
on review, it would be unable to recover back any of the 
sums so paid, for it avers, upon information and belief, that 
the defendant Gus Malouhos is not a person of means, and, 
being unable to recover back any such sums, it would thereby 
suffer irreparable loss and damage. 
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I 

AYlierefore, the premises considered, plaintiff pr^ys: 

I 

1. That a United States writ of subpoena issue out of 
this Court directed to each of the defendants named herein, 
commanding them to appear herein on a day certain and 
answer the exigencies of this Bill. 

! 

2. That in the event the Court be of the opinion th$t other 

and further parties are necessary to this Bill then an 

5 order may be entered herein making them or each of 
them parties hereto, and that service of process be 

issued against them as against the original defendants 
named. 

3. That upon proper notice to the said defendants this 
Court issue a temporary injunction restraining and enjoin¬ 
ing the defendant Robert J. Hoage, as Deputy Commis¬ 
sioner, from carrying into effect or attempting to carry 
into effect, either directly or indirectly, the Findings of 
Fact and Award thereunder made by him and entered in 
the records of the Workmen’s Compensation Commission 
for the District of Columbia on September 30, 1935. ! 

4. That an order be entered herein staying any 4nd all 
payments of money which the plaintiff is compelled tp make 
under the terms of the award of the said defendant jRobert 
J. Hoage, as Deputy Commissioner, dated September 30, 
1935, until the final determination of this cause. 

5. That the proceedings before the said Deputy Commis¬ 
sioner be reviewed by this Court as to conclusion |of law 
therein contained, and as to the facts and conclusions of 
fact that may be within the jurisdiction of this Court. 

6. That, upon a final hearing of this cause, this Court 
issue a permanent injunction, forever restraining 4nd en¬ 
joining the said defendant Robert J. Hoage, as deputy 
Commissioner, from carrying into effect or attempting to 
carry into effect, either directly or indirectly, the Findings 
of Fact and Award thereunder made by him and Entered 
in the records of the Workmen’s Compensation Commis¬ 
sion for the District of Columbia on September 30, 1935, 
and forever restraining and enjoining any and all pay¬ 
ments of money which the plaintiff is compelled to njake to 

the defendant Gus Malouhos, or any other person, 

6 executor, administrator or assign acting for Jnm or 
his estate. 
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7. And for such other and further relief as the nature of 
the case may require and which to the Court may seem just 
and proper. 

HARTFORD ACCIDENT AND INDEM¬ 
NITY COMPANY, a Corporation, 

By CORNELIUS H. DOHERTY, 
l Attorney. 

CORNELIUS H. DOHERTY, 

Attorney for Plaintiff. 

District of Columbia, ss: 

Cornelius H. Doherty, being first duly sworn according 
to law, deposes and says that he is the attorney for Hart¬ 
ford Accident; and Indemnity Company, a corporation; that 
lie is authorized to make this affidavit on behalf of said plain¬ 
tiff and that he has personal knowledge of the facts therein 
stated; that he has read same and he verily believes the 
facts so stated herein to be true. 

CORNELIUS H. DOHERTY. 

Subscribed and sworn to before me this 14th day of 
October, 1935. 

[notarial seal.] MABEL L. CLOPTON, 

1 Notary Public of D. C. 

7 Plaintiff’s Exhibit No. 1. 

United States Employees’ Compensation Commission, 
District of Columbia Compensation District. 

Compensation Order Award of Compensation, Case No. 

6796-5. 

In the Matter of the Claim for Compensation under the Dis¬ 
trict of Columbia Workmen’s Compensation Act. 

Gus Malouhos, Claimant, 
vs. 

George Calomirs, t/a George’s Lunch, Employer; Hart¬ 
ford Accident & Indemnity Company, Insurance Carrier. 

Such investigation in respect to the above-entitled claim 
having been made as is considered necessary, and a hear¬ 
ing having been duly held in conformity with law, the Dep¬ 
uty Commissioner makes the following 
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i 

I 

i 

i 

Findings of Fact . 

i 

That on the 4th day of July, 1935, the claimaiit above 
named was in the employ of the employer above] named, 
whose address is 1290 Fifth Street, Northeast, 'Washing¬ 
ton, District of Columbia; that the employer was subject to 
the provisions of an Act of Congress approved ]\lav 17, 
1928, entitled “An Act to provide compensation If or dis¬ 
ability or death resulting from injury to employee$ in cer¬ 
tain employments in the District of Columbia, and for other 
purposes’’; that the liability of the employer for Compen¬ 
sation under the said Act w*as insured by the Hartford Ac¬ 
cident and Indemnity Company; that on the said day the 
claimant herein, while in the employ of the employer 
8 above named as a chef, sustained personal injury 
which arose out of and occurred in the course of his 
employment and resulted in his disability; that while the 
claimant was so employed, he was engaged in working in 
the kitchen when a stranger entered the kitchen and stabbed 
the claimant herein between the eyes with a pen kni[fe; that 
the pen knife penetrated the claimant’s face above the 
nose and the forehead considerable distance; that as a 
result thereof the claimant suffered temporary total dis¬ 
ability from July 5, 1935, to and including August p, 1935, 
a period of 4 4/7 weeks; that as a further result of ^he said 
injury the claimant suffered permanent partial disability 
equivalent to 100 per cent of the loss of vision of tlje right 
eye, for which he is entitled to compensation for 140 weeks; 
that the total amount of compensation to which thp claim¬ 
ant is entitled by reason of the said injury amounts to 
144 4/7 w T eeks; that the weekly wage of the claimant at the 
time of the injury was $34.50, working six days aj week; 
that the average weekly vrage is $33.17; that the claimant 
is entitled to compensation at the rate of $22.12 peif w r eek; 
that compensation for 144 4/7 weeks at the rate of $22.12 
per w’eek amounts to $3197.92; that compensation has ac¬ 
crued from July 5, 1935, to and including September 26, 
1935, a period of 12 w’eeks, at the rate of $22.12 pej* week, 
amounting to $265.44, which amount of compensation is 
due and payable forthwith; that the claimant is entitled to 
medical treatment such as the nature of the injury £j.nd the 
process of recovery may require; that Attorney William H. 
Labofish rendered legal services in behalf of the claimant, 
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and for such services his fee is approved as reasonable in 
the amount of $35.00. 

Upon the foregoing findings of fact the Deputy 
9 Commissioner makes the following 

Award. 

That the employer, George Calomirs, trading as George’s 
Lunch, and the insurance carrier, Hartford Accident and 
Indemnity Company, shall pay to the claimant herein com¬ 
pensation as follows: for temporary total disability from 
July 5, 1935, to and including August 5, 1935, a period of 
4 4/7 weeks, and for 100 per cent loss of vision of the right 
eye, 140 weeks, making a total of 144 4/7 weeks, at the rate 
of $22.12 per week, amounting to $3197.92; shall pay ac¬ 
crued compensation from July 5, 1935, to and including 
September 26, 1935, a period of 12 weeks, at the rate of 
$22.12 per week, amounting to $265.44, which amount is 
due and payable forthwith; shall continue to pay compen¬ 
sation beginning September 27, 1935, at the rate of $22.12 
per week, payable every two weeks until the full amount of 
compensation, namely $3197.92 has been paid; shall pay to 
Attorney "William H. Labofish for legal services rendered 
in behalf of the claimant the sum of $35.00, which amount 
shall constitute a lien upon and shall be paid out of the 
unpaid instalments of compensation to which the claimant 
herein is entitled; and shall furnish such necessary medical, 
surgical, and hospital care and treatment as the nature of 
the injury and the process of recovery may require. 

Given under my hand at Washington, D. C. this thirtieth 
day of September, 1935. 

(Signed) R. J. HO AGE, 

Deputy Commissioner , 
District of Columbia Compensation District. 
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Proof of Service. 


Name. Address. 

Gus Malouhos 3150 M Street, N. W.| Wash., 

D. C. | 

George Calomirs t/a 1290 5th Street, N.E.i Wash., 


George’s Lunch 


D. C. 


Hartford Accident & Indem- 925 15th Street, N. W., 


nity Co. 


Wash., D. C. 


William H. Labofish, Esq. Chandler Building, Wash., 

D. C. j 

Cornelius H. Doherty, Esq. 1010 Vermont Avenuq, N.W., 

Wash., D. C. j 


(Signed) 


Mailed October 1, 1935. 


R. J. HOAGEf, 

Deputy Commissioner. 


Motion for Temporary Injunction . 
Filed October 15,1935. 


I 

Comes now the plaintiff, Hartford Accident and Indem¬ 
nity Company, a corporation, by its attorney, Cornelius H. 
Doherty, and moves the Court to grant a temporary jin junc¬ 
tion against the defendant Robert J. Hoage, Deputy Com¬ 
missioner, restraining and enjoining him from doijng any 
and all things, directly or indirectly, to carry into effect the 
award made by Robert J. Hoage, Deputy Commissioner, 
based upon certain findings of fact, on September 30, 1935, 
which findings of fact and award are now entered ujpon the 
records of the Workmen’s Compensation Commission for 
the District of Columbia, and under which said award 
plaintiff is directed to make certain payments to the defend¬ 
ant Gus Malouhos. 

2. To grant a temporary injunction against Gus j Malou¬ 
hos, or any other person claiming under him, from 'enforc¬ 
ing or attempting to enforce the aforesaid order of the said 
defendant Robert J. Hoage, Deputy Commissioner. 

CORNELIUS H. DOHERTY^ 

Attorney for Plaintiff. 
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11 Marshal’s Return. 

Served a copy of the within motion on the within named 
Robert J. Hoage, Deputy Commissioner Personally 10-15-35 
and Gus Malouhos, Personally 10-15-35. 

‘ JOHN B. COLPOYS, 

U. S. Marshal in and for the Dist. of Columbia , 

By ALLEN & COATES, 
l Deputy U. S. Marshal. 

K. 

Motion to Dismiss Bill of Complaint for Injunction. 

i Filed October 29, 1935. 

#*#•##• 

Now comes the defendants, Robert J. Hoage, deputy com¬ 
missioner for the District of Columbia, United States Em¬ 
ployees’ Compensation Commission, by his attorneys, and 
Gus Malouhos, by his attorney, and move this Honorable 
Court to dismiss the bill of complaint filed herein for the 
following reasons, to wit: 

1. That the bill of complaint filed herein does not state a 
cause of action and does not entitle the plaintiff to any relief 
in law or equity. 

2. That as shown by the bill of complaint, including the 
transcript of testimony made a part thereof, the finding of 
the deputy commissioner in the compensation order com¬ 
plained of to the effect that the injury sustained by the 
employee, Gus Malouhos, on July 4, 1935, arose out of and 
in the course of his employment, as well as all other findings 
of fact in said compensation order, are supported by com¬ 
petent evidence and should therefore be regarded as final 

and conclusive. 

12 3.! That the bill of complaint, including the tran¬ 
script of testimony, shows that said employee sus¬ 
tained the injury on account of which he was awarded com¬ 
pensation while he was engaged in the performance of duty 
on the industrial premises of the employer and during his 
usual working hours; that said injury arose out of and in 
the course of his employment within the meaning of section 
2 (2) of the District of Columbia Workmen’s Compensation 
Law. 
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4. That the compensation order complained of is in all 
respects in accordance with law, as shown by the billl of com¬ 
plaint and the transcript of testimony made a part jthereof. 

5. For such other good and sufficient reasons asj may be 

shown. ! 

LESLIE C. GARNETT, j 

United States Attorney; 
ALLEN J. KROUSE, 

Assistant United States Attorney, 
Attorneys for Defendant R. J. tfoage. 

WM. H. LABOFISH, j 

Attorney for Defendant Gus Malouhos. 

Decree Dismissing Bill of Complaint. j 

Filed December 13,1935. j 

i 

• ##*##!♦ 

I 

This cause coming on for hearing upon the motion for a 
temporary restraining order and the joint motion^ of the 
defendants to dismiss the Bill of Complaint, and, | having- 
been duly argued and considered, it is by the Court this 
13th day of December, 1935, ordered: 

That the motion for the temporary restraining 
13 order be, and the same hereby is, denied. 

That the joint motions of the defendants to dismiss 
the Bill of Complaint be, and the same hereby are, granted. 

It is further ordered that plaintiff pay to William H. 
Labofish, for legal services rendered in behalf of claimant, 
the sum of three hundred Dollars, to be paid out of the sum 
due the defendant, Gus Malouhos. 

By the Court. ! 

JENNINGS BAILEYj, 

Justice. 

i 

From the foregoing final decree, the plaintiff, Hertford 
Accident & Indemnity Co., notes an appeal in open Cpurt to 
the Court of Appeals for the District of Columbia,! which 
appeal is hereby allowed, and the amount of the co^t bond 
on appeal is hereby fixed in the penal sum of $100.0p, with 
leave to deposit $50.00 in cash in lieu thereof, this 13th day 
of December, 1935. 

JENNINGS BAILEY, 

Justice. 
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Memorandum. 

December 27, 1935.—Bond ($100) of plaintiff on appeal 
approved and filed. 

14 Assignment of Errors. 

Filed December 27,1935. 

#*###*# 

The Court erred: 

1. In denying plaintiff’s motion for a temporary restrain¬ 
ing order. 

2. In sustaining defendants’ motion to dismiss the Bill 
of Complaint. 

3. And other respects apparent of record. 

CORNELIUS H. DOHERTY, 
i Attorney for Plaintiff. 

A copy of the foregoing Assignment of Errors acknowl¬ 
edged this 26th dav of December, 1935. 

I " WM. H. LABOFISH, 

Attorney for Defendants, 
Bv L. J. CATLOTH. 

! LESLIE C. GARNETT, 

U. S. Atty.y 

By CHARLES B. MURRAY, 

Asst. Attorney for Robert J. Hoage. 

Stipulation. 

Filed January 2, 1936. 


It is hereby stipulated and agreed between Hartford 
Accident and indemnity Company, a corporation, plaintiff, 
through its attorney, Cornelius H. Doherty, and the defend¬ 
ants, Robert J. Hoage and Gus Malouhos, through their 
respective attorneys, that the following statement is agreed 
upon as the evidence on the point in issue on appeal, and 
which evidence was adduced before the Deputy Com- 
15 missioner at the hearing thereof, and it is agreed 
that this stipulation is to be used and to be a part 
of the record in lieu of the transcript of the testimony taken 
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i 

before the Deputy Commissioner, and referred tb in the 
Bill of Complaint, and it is further stipulated an<^ agreed 
between counsel for the respective parties that shpuld the 
Court of Appeals desire to see the transcript of testimony 
or any part thereof taken before the Deputy Comniissioner 
that the same might be presented in open Courj; in the 
Court of Appeals by either party at the time of the argu¬ 
ment or whenever the transcript may be requested; 

It is further stipulated and agreed that the only point in 
issue on appeal is whether the claimant, Gus Malouhos, sus¬ 
tained a compensable injury within the meaning of j Section 
2 of the District of Columbia Workmen’s Compensation 
Act, to wit: whether the injury arose out of anj in the 
course of his employment. 

On the 4th day of July, 1935, the claimant, Gus Malouhos, 
was working as a chef for George’s Lunch and wap in the 
kitchen cooking spare ribs when a man he had neater seen 
before came into the kitchen and struck a colored man 
named Robert Grav and then stuck a knife into the root 
of claimant’s nose, and, leaving the knife there, ran away, 
and claimant pulled the blade out, and this injury resulted 
in the loss of claimant’s eye; that the claimant did not talk 
to his assailant before or after the attack, and tfie man 
then ran to the second floor and jumped thirty feet to the 
ground; that the assailant did not work around, nbr have 
anything to do with, the restaurant, and claimant did not 
know who he was but would know him again if saw 
him; that there is one dining room in the back, and then 
the kitchen and another dining room in back of the 
16 kitchen, and people from the lunchroom in ffont go 
back and go upstairs to the bathroom and go through 
the kitchen, but the employment of claimant requires him 
to stay in the kitchen all the time. 

HARTFORD ACCIDENT AND INDEMNITY 
COMPANY, a Corporation, 

By CORNELIUS H. DOHERTY, 

Attorney. 

ROBERT J. HOAGE, 

By ALLEN J. KROUSE, 

Ass’t U. S. Attorney. 

GUS MALOUHOS, 

By WM. H. LABOFISH, 

Attorney. 
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Designation of Record. 

Filed December 27, 1935. 

# * m # * # * 

The clerk of the Court will prepare the transcript of the 
2 ’ecord on appeal in the above entitled case and will include 
therein the following: 

1. Bill of Complaint for injunction and other relief. 

2. Motion for a temporary restraining order. 

3. Motions to dismiss Bill of Complaint filed by the de¬ 
fendants, Robert J. Hoage and Gus Malouhos. 

4. Decree dismissing Bill of Complaint. 

5. Stipulation. 

G. Assignment of Errors. 

7. This designation. 

I CORNELIUS H. DOHERTY, 

Attorney for Plaintiff. 

17 Service of the foregoing Designation of Record, 
and receipt of a copy thereof, acknowledged this 26th 

dav of December, 1935. 

WM. H. LABOFISH, 

i Attorney for Defendants , 

By L. J. CATLOTH. 

LESLIE C. GARNETT, 

U. S. Atty. f 

By CHARLES B. MURRAY, 

Asst. Attorney for Robert J. Hoage. 

18 Supreme Court of the District of Columbia. 

United States of America, 

District of Columbia , ss: 

I, Frank E. Cunningham, Clerk of the Supreme Court 
of the District of Columbia, hereby certify the foregoing 
pages numbered from 1 to 17, both inclusive, to be a true 
and correct transcript of the record according to directions 
of counsel herein filed, copy of which is made part of this 
transcript, in cause No. 59743 in Equity, wherein Hartford 
Accident and Indemnity Company, a corporation is Plain¬ 
tiff and Robert J. Hoage, Deputy Commissioner, and Gus 
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| 

Malouhos are Defendants, as the same remains upon the 
files and of record in said Court. 

In testimony whereof, I hereunto subscribe my naine and 
affix the seal of said Court, at the City of Washington, in 
said District, this 16th day of January, 1936. j 

i 

[Seal Supreme Court of the District of Columbia.] 

i 

PRANK E. CUNNINGHAM, 

By CHAS. B. COFLIN, j 

Assistant Clerk. 

j 

Endorsed on cover: District of Columbia Supreme [Court. 
No. 6628. Hartford Accident and Indemnity Company, a 
corporation, Appellant, vs. Robert J. Hoage, Deputy Com¬ 
missioner, and Gus Malouhos. United States Cohrt of 
Appeals for the District of Columbia. Filed Jan. 17, 1936. 
Henry W. Hodges, Clerk. 
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33mteb States Court of appeals 

FOR THE DISTRICT OF COLUMBIA. | 
January Term, 1936. 


No. 6628. 


Hartford Accident and Indemnity Company, A 
Corporation, Appellant , 

y. 

I 

i 

Robert J. Hoage, Deputy Commissioner, and Gus 

Malouhos, Appellees. 


BRIEF FOR APPELLANT. 


STATEMENT OF CASE. 

This case arises under the provisions of the District 
of Columbia Workmen’s Compensation Act of May 17, 
1928 (D. C. Code, Title 19, Chapt. 2), making appli¬ 
cable to employees in certain employments in the ^Dis¬ 
trict of Columbia, the Longshoremen’s and Hapbor 
Workers’ Compensation Act of March 4, 1927 (U| S. 
C. A., Title 33, Chapt. 18, secs. 901 et seq .), which ivill 
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be hereinafter referred to as the ‘‘compensation law.” 

This is> an appeal from the decree of the Supreme 
Court of the District of Columbia, sustaining the joint 
motions of the appellees to dismiss the Bill of Com¬ 
plaint filed for a review of the compensation order of 
the appellee Kobert J. Hoage entered on the 30th day 
of September, 1935, awarding compensation to the ap¬ 
pellee Gus Maloulios. 

The transcript of the testimony referred to in the 
Bill of Complaint for injunction (R. 4) has not been 
printed but in its place a stipulation, entered into be¬ 
tween the parties hereto, which appears upon page 12 
of the record, contains the facts necessary for the point 
to be decided upon this appeal. 

It appears from the stipulation filed herein (R. 12) 
that the appellee Gus Maloulios, on the 4th day of July, 
1935, was: working as a chef for George’s Lunch and 
was in the kitchen cooking spare ribs when a man he 
had never seen before came into the kitchen and struck 
a colored man named Robert Gray and then stuck a 
knife into the root of appellee’s nose, and, leaving the 
knife there, ran away, and appellee pulled the blade 
out, and this injury resulted in the loss of appellee’s 
eye; that the appellee did not talk to his assailant be¬ 
fore or after the attack, and the assailant then ran to 
the second floor and jumped thirty feet to the ground. 
Appellee’s assailant did not work around, nor have 
anything to do with, the restaurant, and the appellee 
did not know who he was, and on the 30th day of Sep¬ 
tember, 1935, the appellee Robert J. Hoage made his 
award in favor of the appellee Gus Maloulios in the 
sum of Three Thousand One Hundred Ninety-Seven 
Dollars and Ninety-Two Cents ($3,197.92), and it is 
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the contention of the appellant that the injunj sus¬ 
tained by the appellee Gus Malouhos is not ani acci¬ 
dental injury within the meaning of Section 2 bf the 
District of Columbia Workmen’s Compensation Act, to 
wit: | 

“The term ‘injury’ means accidental injury or 
death arising out of and in the course of emjploy- 
ment, and such occupational disease or infection 
as arises naturally out of such employment pr as 
naturally or unavoidably results from such acci¬ 
dental injury, and includes an injury caused bjv the 
willful act of a third person directed against an 
employee because of his employment.” 

ARGUMENT. 

j 

Before the appellee could recover he must proye an 
accidental injury arising out of and in the course of 
his employment and must prove that there is a direct 
casual relation between the injury and the 
In Ayers v. llocige, 61 W. L. R., 146, it is 
injury arises out of the employment within the njean- 
ing of the Compensation Act when it occurs in the 
course of the employment and as the result of a risk 
involved in or incidental thereto or to the condition 
under which it is required to be performed.” 

It clearly appears that the injury in this case did not 
grow out of the employment but by reason of some out¬ 
side interference which could not be considered inci¬ 
dental to the employment nor could have been foreseen 
by either party as a risk that he would have to assume 
in this employment. In McNicol’s case, 215 Mass., 495, 
referred to and followed in Morgan v. Hoage, 62 w\. L. 
R. 694, is the following: “The first question is whether 
the deceased received an injury arising ‘out of antfl in 


employment, 
said: f‘An 
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the course of his employment,’ within the meaning of 
those words in Part 2, Paragraph 1 of the Act. In 
order that compensation may be due the injury must 
both arise out of and also be received in the course of 
the employment. Neither alone is enough. 

It is not easv nor necessary to the determination of 
the case at bar to give a comprehensive definition of 
these words which shall accurately include all cases 
embraced within the Act and with precision excludes 
those outside its terms. It is sufficient to say that an 
injury is received ‘in the course of’ the employment 
when it comes while the workman is doing the duty 
which he is employed to perform. It arises ‘out of’ the 
employment when there is apparent to the rational 
mind, upon consideration of all the circumstances, a 
casual connection between the condition under which 
the work is required to be performed and the resulting 
injury. Under this test, if the injury can be seen to 
have followed as a natural incident of the work and 
to have beeii contemplated by a reasonable person fa¬ 
miliar with the whole situation as a result of the ex¬ 
posure occasioned by the nature of the employment, 
then it arises ‘out of’ the employment. But it excludes 
an injury which cannot fairly be traced to the employ¬ 
ment as a contributing proximate cause and which 
comes from a hazard to which the workman would have 
been equally exposed apart from the employment. The 
causative danger must be peculiar to the work and 
not common to the neighborhood. It must be inci¬ 
dental to the character of the business and not inde¬ 
pendent of the relation of master and servant. It need 
not have been foreseen or expected, but after the event 
it must appear to have had its origin in a risk con- 



nected with the employment, and to have flowed from 
that source as a rational consequence.’’ 

The McNicol case refers to the case of Mitchiyson v. 
Day Bros. (1913 1 K. B. 603, in which it was held that 
injuries resulting from an assault by a drunker^ stran¬ 
ger upon an employee engaged at his work pn the 
highway did not arise out of the employment. 

In the matter of Connelly v. Samaritan Hospital, 259 
New York, 139, the question of what was mehnt by 
“arising out of and in the course of the employment” 
was passed upon as follows: “The problem presented 
is whether the injuries suffered are 4 accidental! inju¬ 
ries’ which arose not only ‘in the course’ of the em- 

* 

ployment, but also ‘out of’ the employment. ^A.n in¬ 
jury can arise ‘out of’ an employment only when it is 
related to the employment. The injury must be re¬ 
ceived (1) while the workman is doing the duty he is 
employed to perform, and also (2) as a natural inci¬ 
dent of the work. It must be one of the risks connected 
with the employment, flowing therefrom as a natural 
consequence and directly connected with the woifk. 

The Workmen’s Compensation Law provide^ com¬ 
pensation for accidental injuries from any risk incident 
to the employment, whether the risk be great or jsmall, 
usual or extraordinary, and every risk is incident to 
the employment where the employment is a faptor in 
the combination of circumstances out of which the ac¬ 
cidental injury arose. 

The distinction is between the fortuitous exposure 
of a workman in the course of his employment to a 
general risk not related to the employment, arid the 
exposure of the employee to a risk that, because of the 
employment, the combination of circumstances, which 
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resulted in the accidental injury, might arise. Often 
the distinction is difficult to apply, where casual rela¬ 
tion, if it exists, is slight; especially so where but for 
the employment the workman might not have come 
within the zone of danger caused by conditions other¬ 
wise not related to the employment. ’ ’ 

In Morgan v. Hoage, 72 Fed. (2nd) 727, 62 W. L. R. 
694, decided July 23, 1934, the Court of Appeals stated 
that an injury arises out of the employment when 
there is apparent to the rational mind, upon consid¬ 
eration of all the circumstances, a casual connection 
between the condition under which the work is re¬ 
quired to i be performed and the resulting injury. 

There are a number of cases in New York where the 
workman | is injured while traveling along the street 
and are referred to as “street risks”, but practically 
all the New York cases are based upon and refer to 
the case of Dennis v. White Co a House of Lords case, 
1917 A. C. 479, in which it was said: “When a work¬ 
man is sent into the street on his master’s business, 
his employment necessarily involves exposure to the 
risks of the street, and injury from such a cause neces¬ 
sarily arises out of his employment.” 

Cases may arise where one is hurt in the street but 
where the risk is of a general nature, not peculiar to 
the street, such as—lightning, bombs from aircraft; 
Allcock v. Rogers , House of Lords, 191S, 11 B. W. C. C., 
149. 

The danger must result from the place to make it a 
street risk, and the question is whether the employ¬ 
ment exposed the workman to the risk by sending him 
on the street. 

In the instant case, it cannot be said, under anv cir- 

' * * 
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cumstances, that the injury received by the appellee 
Gus Malouhos could be considered a risk of h|s em¬ 
ployment, and the real cause of the injury whs not 
anything that arose out of his employment but because 
of some condition of the person committing the assault. 

In the case of Palmer v. Maine, 209 Kv., 226, 272 S. 
W., 736, where a janitor was sent on an errand and 
knocked down, the Court stated as follows: “We have 
therefore reached the conclusion that an accident arises 

i 

out of the employment within the meaning of the Work¬ 
men’s Compensation Act if it was the direct ahd na¬ 
tural result of a risk reasonably incident to the employ¬ 
ment in which the injured person was engaged.”! 

In Goocli v. Industrial Com., 322 Ill. 586, 153 jN. E. 
624, where a helper on an ice truck was struck by an 
arrow shot by boys while he was on his way into the 
house, the Court said: “When a workman is senj: into 
the street on his master’s business, his employment 
necessarily involves exposure to the risks of the street, 
and injury from such causes arises out of his deploy- 

i 

ment, but where the injury arises from some rifek of 
a general nature, not peculiar to the street, it does not 
necessarily arise out of the employment. The injury 
of plaintiff in error is not in any way traceable tb his 
employment.” 

The case of City of Chicago v. Industrial Commis¬ 
sion, 292 Ill. 406,15 A. L. R. 590, where an employee of 
the City working on a freight car went to get a c^ink 
of water and another employee requested one alsoj and 
when the former refused to bring him a drink, thQ lat¬ 
ter hit him over the head with a shovel, from vthich 
he died, and compensation was awarded to the widow, 
the Supreme Court, in its opinion, said: “The only 
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question is whether the accident arose out of the em¬ 
ployment. The rule is that an accident must have had 
its origin in some risk of the employment. * * * In 
this case the assault had no more connection with the 
work than if the striking employee had been a loiterer 
in the streets and asked for a drink. No casual rela¬ 
tion between the work and the assault. The affair was 
purely personal with no reference to the employment. 
They happened to be at the same place because of the 
employment but the injury was caused by some per¬ 
sonal grudge which this proximity gave an opportunity 
to inflict, and the injury was not a result of the em¬ 
ployment. No casual connection between the work done 
and the injury. The injury was not incidental to the 
character of the business but the deceased would have 
been equally exposed to it entirely apart from his em¬ 
ployment. ’ ’ 

In the case of State v. The District Court, 140 Minn. 
470, 168 N. W. 555, a school district employed a young 
woman teacher for a school in a densely w’ooded and 
sparsely settled part of the country. On her way home 
after school she was assaulted by a man to gratify 
his passions and as a part of the transaction she was 
shot and the sight in one eye destroyed. It was held 
that the accidental cause of her injury was the act of 
some third person not in any way connected with the 
employment. 

In Murfihy v. Berwick , 43 Ir. L. T., 126 (1909), no 
compensation was allowed where the workman was em¬ 
ployed as a cook in a hotel and a drunken man came out 
of the barroom into the kitchen and made a lurch at 
the cook who was injured trying to avoid him. 

It is clear in all these cases that the only time that a 
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recovery is allowed is where the risk is something that 
is incidental to the place of the employment and grises 
out of the employment. 

In Scholtzhauer v. C. <& L. Lunch Co. (1922) 233 N. Y. 
12,134 N. E. 701, where a waitress was shot by a pegro 
dishwasher because she refused to go out with! him, 
the Court said: “The authorities cited by respondent 
are not in point. The injuries in such cases all arose 
over some dispute as to the work to be done by tide em¬ 
ployee, or in some other way were directly traceaple to 
and connected with the employment. Here the injury 
to the girl, while it arose during the course of, did not 
arise out of, the employment. The only suggestion that 
the employment had any bearing on the injury waf that 
the employment brought the two persons together! The 
murder arose, not out of the employment, but because 
the deceased refused to go out with her assailant. The 
fact that the murder took place on the premises of the 
employer was a mere incident. It might equally as 
well have happened on the sidewalk in front of the 
building or while she was on her way home oj* any 
other place they chanced to meet.” 

In Maryland Casualty Co. v. Peek (1927) 3ji Ga. 
App. 557; 137 S. E. 121, the decedent was in the eipploy 
of a drapery Co., and it was necessary for him to take 
trips for the purpose of hanging the product. While 
returning from one of these trips, he was shot and 
killed by an insane person who was on the train with 
him. It was held that the accident arose in the course 
of the employment, but not out of it. The shootipg of 
the decedent by an infuriated passenger, whether! sane 
or insane being in no wise connected with or growing 
out of the employment, was not a peril of the service, 
nor was it reasonably incidental to his employment. 
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Also Lumberman’s Mut. Casualty Co . v. Flindt (1927) 
37 Ga. App. 72, 139 S. E. 128; same effect. 

In Coope v. Loew’s Gates Theatre (1926) 215 App. 
Div. 259; 213 N. Y. Supp. 254, an injury arising from 
an assault on the claimant by a person, for a fancied 
personal grievance, was held not to be compensable. 

In Isabelle v. Bode (1926) 215 App. Div. 184, 213 
X. Y. Supp. 185, an injury to an employee of the de¬ 
fendant, by trespassers on the defendant’s property 
while employee was sitting in the office waiting to be 
paid, was held not to be compensable. 

In JT r a// v. Royal Indent . Co. (1927), Tex. Civ. App. 
299 S. AY. 319, where the decedent was murdered dur¬ 
ing his hours of duty, but while returning to his home, 
the Court said: ‘‘The facts that deceased was killed 
while on the lease where he was employed, and while 
returning to his home from his work, and that the 
topography and seclusion of the place where he worked 
were such as to favor and encourage the murderers to 
kill him, do not in any manner suggest or warrant the 
inference of the further fact that his injury had to do 
with, and originated in, his work, in the absence of any 
showing that the crime would not have been committed 
at any other place, or but for such employment.” 

If an employee is injured in the course of his em¬ 
ployment, in a fight which did not arise out of the em¬ 
ployment, such injury is not compensable. Tolge 
Mahogany Co. v. Beard (1930), Ind. App. 169 X. E. 
540. 

CONCLUSION. 

The appellant respectfully contends that there was 
no evidence before the appellee Robert J. Hoage, 
Deputy Commissioner, upon which he could base an 
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In the United States Court of Appeals 
for the District of Columbia ! 

January Term, 1936 

_ I 

| 

No. 6628 | 

Hartford Accident and Indemnity Company, a 

I 7 

Corporation, appellant 

U. I 

Kobert J. Hoage, Deputy Commissioner, and Gus 

7 7 i 

Malouhos, appellees | 


BRIEE FOR APPELLEES 


STATEMENT OF THE CASE 

) 

! 

This case, as stated by the appellant, arises under 
the provisions of the District of Columbia work¬ 
men’s compensation law and involves an award of 

i 

compensation for temporary total disability qnd 
permanent partial disability (complete loss of yi- 
sion of right eye) sustained by Gus Malouhos, the 
employee, on July 4, 1935. The injury was sus¬ 
tained by the employee while he was employed as 
a chef at a restaurant known as George’s Lun^h, 
1290 5th Street NE., Washington, D. C. While so 
engaged and while on the industrial premises of ljiis 

a) i 


58800—36 
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employer, during his usual working hours, a colored 
man entered the kitchen of the restaurant in which 
the employee was busily engaged in his duties, ap¬ 
parently ! ran amuck, and without provocation 
thrust the blade of a penknife into Malouhos’s 
forehead, resulting in total loss of vision of the 
employee's right eye. An award of compensation 
for the injury w’as made by the deputy commis¬ 
sioner, which was sustained by the lower court. 

The transcript of testimony taken before the 
deputy commissioner was not made a part of the 
transcrijDt of record in this appeal. However, 
upon a stipulation of the parties it was agreed that 
the transcript of testimony, or any part thereof, 
will be made available to the Court, if the Court 
should desire to examine the record before the 
deputy commissioner and lower court. In lieu of 
printing the transcript of testimony, the following 
statement has been agreed upon as representing the 
salient facts: 

On the 4th day of July 1935 the claimant, 
Gus Malouhos, was working as a chef for 
George’s Lunch and was in the kitchen 
cooking spare ribs when a man he had never 
seen before came into the kitchen and struck 
a colored man named Robert Gray and then 
stuck a knife into the root of claimant’s nose, 
and, leaving the knife there, ran away, and 
claimant pulled the blade out, and this in¬ 
jury resulted in the loss of claimant’s eye; 
that the claimant did not talk to his assailant 
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before or after the attack, and the man then 
ran to the second floor and jumped thirty 
feet to the ground; that the assailant! did 
not work around, nor have anything t<j) do 
with, the restaurant, and claimant did j not 
know who he was but would know him a^ain 
if he saw him; that there is one dining room 
in the back, and then the kitchen and | an¬ 
other dining room in back of the kitchen, and 
people from the lunchroom in front go back 
and go upstairs to the bathroom andj go 
through the kitchen, but the employment of 
claimant requires him to stay in the kitc;hen 
all the time (R. 13). j 

While the basis for this appeal is not stated in 
the assignment of errors, appellant apparently Con¬ 
tends that Gus Malouhos did not sustain a compen¬ 
sable injury within the meaning of section 2 (2 ] of 

the District of Columbia workmen’s compensation 

| 

law, quoted at page 2 of the appellant’s brief. 

ARGUMENT 

I 

The argument of counsel for the appellant and 
the cases cited in support thereof, appear to be 
based principally upon the premise that as the 
causative danger in this case was common to ^he 
neighborhood, the injury is not compensable for 

the reason that it must be shown that the danger 

| 

was peculiar to the work of the employee, and not 
independent of the relation of master and servant 
(Brief, page 4). Most of the cases cited by the 

j 

appellant involve highway and street accidepts, 


i 

i 
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usually referred to as “street risks”, and apply the 
minority rule. 

The appellant apparently is attempting to revive 
the old so-called “commonalty doctrine” under 
which it was held that ordinary hazards affecting 
the public alike do not constitute a hazard of the 
employment and, therefore, an injury occurring as 
a result of such ordinary hazards, does not arise 
“out of” the employment. The appellant, how¬ 
ever, overlooks the fact that the old so-called “com¬ 
monalty doctrine”, long since discarded by the 
more enlightened courts, has been specifically re¬ 
pudiated by this Honorable Court in the case of 
New Amsterdam Casualty Company v. Hoage, dep¬ 
uty commissioner, 62 Fed. (2d) 468. This Court, 
with respect to this misfit doctrine, stated: 

In the early administration of compensa¬ 
tion laws the rule was often adopted that 
injuries occurring upon the public high¬ 
ways due to traffic hazards did not “arise out 
of” the workman’s employment. This rule 
was founded upon the theory that such haz¬ 
ards are common to the community at large 
and are not incident to particular employ¬ 
ments, and it was held that the compensation 
acts were not designed to exempt the em¬ 
ployee from such risks. This doctrine, how¬ 
ever, has since been abandoned. It is now 
held by the greater weight of the authorities 
that if an employee in the course of his em¬ 
ployment has to pass along the public streets 
and thereby sustains an accident by reason 


of the risks incident to the streets, the Occi¬ 
dent 44 arises out of ” as well as “in the course 
of” his employment. j 

i 

The same doctrine has been repudiated in New 
York, and the following case clearly sets fortt| the 
rule applied in that State: 

The Workmen’s Compensation Law pro¬ 
tects an employee passing along the streets 
when on his master’s business, if the work 
involves perils of the street, strange, unan¬ 
ticipated, and infrequent though they ljnay 
be, and such injuries therefrom necessarily 
arise out of the employment. Katz v. Ka- 
dans Co. (N. Y. C. A. 1922), 232 N. Y. 420; 
134 N. E. 330. (In this case an employee 
was stabbed by an insane man while deliv¬ 
ering cheese.) 


Most of the cases cited in the appellant’s bfief 
involve highway risks, and constitute the applica¬ 
tion of the so-called commonalty doctrine in such 
situations. The appellant apparently loses si^ht 
of the fact that in the present case we are dealing 
with an injury which occurred on the industrial 
premises of the employer, and while the employee 
was busily engaged in the very duties for whichj he 
was hired. This is not a case of an assault u]jon 
an employee, arising out of some personal matter 
or personal animosity not in any way related to the 
employer’s business; nor did the injured employee 
abandon his employment to start a fight. The 
assault in this case was entirely unprovoked, ^nd 
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was not anticipated by the employee. An impor¬ 
tant factor in this case is that the injury occurred 
on the industrial premises. 

In general, injuries occurring on the premises 
of the employer (not due to the employee’s wilful 
misconduct, or to acts of third parties directed 
against the employee because of personal griev¬ 
ance), are said to arise out of and in the course of 
the employment; the rule is sometimes called the 
industrial premise rule. The following case con¬ 
tains the rule : 

By the great weight of authority, injuries 
sustained by an employee upon premises 
owned or controlled by his employer are gen¬ 
erally deemed to have arisen out of and in 
the course of the employment. 

i Burchett v. Anaconda Copper Min. Co. 383 
Pac. 515 (Colo. 1930). See also White v. 
Slattery Co., 127 N. E. 597 (Mass.). 

The attention of the Court is respectfully called 
to the ease of London Guarantee and Accident Co. 
v. McCoy, 45 Pac. (2d) 900 (Colo. 1935), in which 
the facts were similar to those in the present case. 
There an employee stopped at a house to use a tele¬ 
phone, on his employer’s business, and was stabbed 
by an insane person. The court holding that the 
injury 1 'arose out of” the employment, said: 

In the instant case, we have an accident 
which we probably cannot say “ might have 
been anticipated”, but which, in retrospect, 
we readily discern “was incurred because of 



the employment”; thus bringing it Within 
the Pueblo and Hunter Cases, supra . Mc¬ 
Coy was 4 4 reasonably required to bej at a 
particular place at a particular time”] i. e., 
the Decino place, at the time he phonedi. He 
there met with this accident, doubtless j 4 4 one 
which any other person then and there pres¬ 
ent would have met with, irrespective of his 
employment.” Yet such an accident 44 }s one 
'arising out of’ the employment”, thus fring¬ 
ing it clearly within the Aetna Life Case, 
supra. Here was the Decino home \j T here 
duty called McCoy. It was reasonable that 
he should go there in the discharge of that 
duty at that particular time. There lutked, 
unanticipated, a mortal danger, an impend¬ 
ing accident, i. e., an insane man, with a 
deadly weapon accessible, about to be driven 
by a sudden delusion into a murderous as¬ 
sault upon any one there present. Th0 rec¬ 
ord does not permit the assumption that the 
accident could have happened 4 4 at any bther 
time or place. ’ ’ It was confined to the identi¬ 
cal place and almost the identical moment 
of the presence of McCoy in the discharge of 
the duties of his employment. It ^s as 
though, in a like discharge, he had walked 
under a falling timber, or upon a spot Where 


a lightning bolt fell. j 

The case of Nugent Sand Company v. Hairges- 
heimer, 71 S. W. (2d) 647, is in point in principle. 
An injury was held to arise out of the employment 
where the employee, while in the course of his duty, 


was bitten by a dog, while at the employer’s honjie. 
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Another case in point in principle is that of 
Frigidaire Corp. v. Ind. Acc. Com., 283 Pac. 974 
(Cal. 1929), where the zone manager in charge of 
installation of refrigerator plants with headquar¬ 
ters in San Francisco, after finishing his labors in 
Reno, Nevada, proceeded to a railroad station to 
board a train, and while there was killed by a stray 
bullet from a policeman’s gun. 

The public patronized the restaurant in which 
Malouhog was employed, and the public had gen¬ 
eral access to the kitchen in which he was working 
at time of injury. It was testified before the 
deputy commissioner, and it is so stated in the 
stipulation, that people from the lunchroom went 
through the kitchen to reach the bathroom which 
was on the next floor of the building. This restau¬ 
rant was a public place to which any person desir¬ 
ing food might go and be served. By reason of the 
close proximity of the kitchen to the dining room, 
the employee was exposed by his employment 
to the risk of such perils, strange, unanticipated, 
and possibly infrequent, as might arise, and his 
employment afforded no protection therefrom. 
The risk of assault was clearly incident to his em- 
ployment, particularly in view of the fact that the 
kitchen was part of the premises through which 
patrons endeavoring to reach the bathroom facili¬ 
ties which the place afforded, had to pass. 

It is a simple matter to rule out of this case other 
factors which, had they existed, might have affected 
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I 

the question whether the injury “arose out jof” 
the employment. That this injury occurred j“ in 
the course of” employment, is beyond question,land 
since it has not been shown that Malouhos was in 
any way responsible for the assault or that he ^ven 
knew the assailant, or that there was any personal 
enmity between him and the assailant, the injury 
having occurred on the employer’s premises, uijder 
circumstances within the so-called industrial prem¬ 
ise rule, and the working conditions having sub¬ 
jected the employee to such risk, the inescapable 
conclusion results that Malouhos’s injury “aifose 
out of” his employment, within the meaning of Sec¬ 
tion 2 (2) of the compensation law r . The following 
additional cases are cited with the statement t^at 
the reports are replete with similar instancesj in 
which awards have been sustained, all of them Ap¬ 
pearing to be analogous in principle to the present 

i 

case. 

! 

In the case Heidemann v. American District 

| 

Telegraph Co., 230 N. Y. 305, it was held that a 
night watchman wrho w'as accidentally shot ajnd 
killed, while making his rounds at night, by a po¬ 
liceman in pursuit of burglars, sustained an injury 
winch arose out of and in the course of his em¬ 
ployment within the meaning of the New r Ycjrk 
workmen’s compensation law. 

In the case of Rosmuth v. American Radiator do., 
291 App. Div. 207 (N. Y. 1922), tw r o employees wdre 
hauling cinders away from a factory. Their woi'k 
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took them to a remote quarter of their employer’s 
premises after midnight, of their pay night. Three 
robbers badly crippled one of them and fatally in¬ 
jured the other. The New York Appellate Division 
affirmed an award of compensation to the crippled 
employee (118 N. Y. Special Bulletin, Dept, of 
Labor, 106). 

In the case of Bandassi v. Molla, 200 App. Div. 
266 (N. Y. 1922), employees in a factory upon an 
upper floor of a building let an iron pipe filled with 
hot emery fall upon the roof of another factory sit¬ 
uated on the ground level. The pipe penetrated the 
roof and scattered the hot emery upon a workman, 
burning him to death. Upon appeal from an award 
to the deceased employee’s widow and children, the 
courts affirmed the award. The decision of the 
Court of Appeals was without opinion, see 234 N. Y. 
554 (118 N. Y. Special Bulletin 120). 

A factory-machine worker checked out at twelve 
noon, ate his lunch, checked in at seven minutes 
past twelve and sat down on his employer’s door¬ 
step to sun himself till twelve-thirty when he was 
due to resume work. A truck passing in the street, 
and not belonging to the employer, jumped the curb 
and struck him. The Board awarded compensa¬ 
tion fori his injuries. Upon appeal the Appellate 
Division affirmed the award unanimouslv and 
without opinion. Upon further appeal, the Court 
of Appeals affirmed the Appellate Division’s order 
without opinion: Domres v. Syracuse Safe Co., 211 
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App. Div. 823; 240 N. Y. 611 (140 New York Spe¬ 
cial Bulletin 44). ! 

A policeman waiting to be served in a restaurant 
was cleaning his revolver. It went off accidentally 
and shot a waiter as he was entering front the 
kitchen. The Appellate Division, having modified 
an award to the wounded man on a point of wages, 
affirmed it otherwise, unanimously and witjiout 
opinion; Entrocut v. Paramount Bakery & Res¬ 
taurant Co., 222 App. Div. 844 (161 N. Y. Special 
Bulletin 45). j 

An employee killed by gangsters who shot indis¬ 
criminately in streets sustained an injury arising 
out of employment. Greenbery v. Voit, 250 N[. Y. 
543,166 N. E. 318. ! 

Strangers entered a shed where a helper was 
unloading milk cans and made inquiries of him 
about a certain man. Because he could not give 

the information they beat him. The shock ofi the 

* 

attack and injuries activated hereditary demebtia 

i 

praecox. The Appellate Division affirmed I an 
award to him unanimously and without opinion. 
Barnincj v. Sheffield Farms Co., 227 App. Div.|679 
(177 Special Bulletin 116). ! 

The Appellate Division, unanimously and with¬ 
out opinion, affirmed awards to a janitress struck 
on the head by a robber in her own apartment 
when she entered it to get some cleaning rags; 
Schutte v. Fox, 228 App. Div. 739; and a salesman 
of bakery supplies shot by gunmen who held Up a 

i 

i 

i 


| 

i 
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convention of bakers that he was canvassing for 
egg contracts. Selonick v. Lcnce Corp., 227 App. 
Div. 678 (177 N. Y. Special Bulletin 117). 

A garage employee, while asking instructions 
from employer, was shot by customer of employer, 
irritated at employer's refusal to do, without fur¬ 
ther charge, additional work on car. It was held 
that since the injury occurred at a time when em¬ 
ployee was not only engaged in work of employ¬ 
ment, but also in j)erformance of ordinary duties, 
the injury 4 'arose out of and in the course of em¬ 
ployment.” Keen v. New Amsterdam Casualty 
Co., 129 S. E. 174 (Ga. 1925). 

CONCLUSION 

It is deemed unnecessary to cite any of the cases 
in support of the general rule, recognized by this 
Court, that where the findings of fact of the deputy 
commissioner are supported by evidence, they 
should be considered as conclusive upon the court. 
In the present case there was ample evidence before 
the deputy commissioner to the effect that the injury 
arose out of and occurred in the course of employ¬ 
ment. The employer and insurance carrier failed 
to produce any evidence even remotely tending to 
support a theory that the employee was at fault or 
that the assault grew out of personal grievance, or 
the employee’s willful misconduct. It is conceded 
that the injury occurred on the industrial premises. 
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With the facts as clear as they are in this casej the 
appellees are unable to perceive any color of grcjund 
for the contention that the injury did not arise; out 
of and in the course of employment. As poiiited 
out above, the old so-called “ commonalty doctripe”, 

i 

which seems to be the principle of law which j the 

. 

appellant is striving to have applied in this cjase, 
is not (and never has been) the law in this district, 
as this Court has said. i 

j 

The employment subjected the employee to the 
risk or danger that existed in this case, unusual gnd 
possibly infrequent though it may have been. Tfhis 

I 

was a public place and such an occurrence mi^ht 

i 

reasonably be anticipated as likely to occur therp— 
at least as likely as it might occur at other public 
places, including the public streets. Assaults ! by 
insane persons on the public highway have repeat¬ 
edly been held compensable. 

The appellees respectfully invite the court’s at¬ 
tention to the provisions of section 20 of the com¬ 
pensation low giving the claimant the benefit of ihe 
presumption, “in the absence of substantial evi¬ 
dence to the contrary—that the claim comes within 
the provisions of” the compensation law. 

As stated by this Court in the case Fidelity & 
Casualty Company of New York v. Burris, 59 F^d. 
(2d) 1042 (App. D. C.) “Doubt as to compensa¬ 
bility of injuries should be resolved in favor pf 
injured employee or his dependents.” j 


i 
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The appellees respectfully submit that the action 
of the lower court in dismissing the bill of com¬ 
plaint was correct and should be affirmed. 
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